
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/16/20 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC17-00618 
CASE NAME: YUZON  VS.  CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 
              Defendant Contra Costa Community College District’s Motion for Summary Judgment 
is granted. 
 
 
Background  
 
 Plaintiff Zion Yuzon, a student at Diablo Valley Community College, was injured on the 
campus quad area on March 29, 2016, when a science demonstration by an exhibitor, Mad 
Science of Mount Diablo, went wrong. Defendant Contra Costa Community College District, a 
public entity, owns, operates, maintain, and control Diablo Valley College.  Prior to the incident 
the District organized regular events called “Club Day” at the DVC campus.  Club Day is a 
recurring school-sponsored event where different school clubs and other groups set up booths 
to give students information about the various organizations and opportunities.   
 
 Defendant GoldTab LLC, dba Mad Science participated in the Club Day. It had a booth 
set up at the job fair to recruit new employees.  Defendant Benjamin Levy, an employee of Mad 
Science, manned the booth.  Plaintiff and his friend stopped at the Mad Science booth. A flask 
was on the table with vapors rolling out. Plaintiff handled the flask, picking it up off the table.  
Levy saw Plaintiff handling the flask and asked him to not to do that.  Levy then began the 
demonstration.  He was not wearing any glasses or goggles.  He did not offer safety glasses or 
any warnings to Plaintiff and the onlookers. Plaintiff and his friend stood 3 to 4 feet away from 
the table.  Defendant Levy began performing a “cork pop” demonstration in which heated water 
was placed in a flask and dry ice added.  The top of the flask was corked. The demonstration 
was conducted by covering the hole in the side valve of the flask until the pressure inside the 
flask built up and popped the cork.   
 
 Prior to Plaintiff’s arrival at the booth, Levy had performed the cork pop demonstration 
approximately ten to twenty times without incident.  However, when the demonstration was 
performed in Plaintiff’s presence, the flask exploded, sending broken glass and the rubber 
stopper into Plaintiff’s left eye.  
 
 
Motion 
 
 Plaintiff alleges a cause of action for negligence against the Contra Costa Community 
College District.  The District moves for summary judgment on the ground there is no legal or 
factual basis to support the imposition of duty.  The District maintains its duty was to act as a 
reasonable property owner, which it did.  The District argues that it is entitled to summary 
judgment because the undisputed evidence establishes:  (1) the sole cause of action against the 
District for negligence is unsupportable as a matter of law; (2) Mad Science and Levy’s conduct 
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was the superseding cause of Yuzon’s injuries and precludes the District’s liability; and (3) the 
District is immune from liability under Government Code sections 815., 818.6, and 821.4. 
 
 
Standard on Summary Judgment Motion 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   The court shall consider all of the 
evidence set forth in the papers, except the evidence to which objections have been made and 
sustained by the court, and all inferences reasonably deducible from the evidence. (Code Civ. 
Proc., § 437c(c).)   
 
 “A defendant bears the burden of persuasion that ‘one or more elements of the 
‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ 
thereto. (Id., § 437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
850.)   Once the defendant meets the initial burden, “the burden then shifts to the party 
opposing summary judgment to establish, by means of competent and admissible evidence, 
that a triable issue of material fact still remains.” (Brown v. Ransweiler (2009) 171 Cal.App.4th 
516, 525.)  “‘An issue of fact can only be created by a conflict of evidence. It is not created by 
‘speculation, conjecture, imagination or guess work.’” (Ibid.)   
 
 
Plaintiff Cannot Establish the Elements of Negligence  
 
 College students “have the inalienable right to attend campuses which are safe, secure 
and peaceful.” (Regents of University of California v. Superior Court (2018) 4 Cal.5th 607, 628, 
citing to Cal. Const., art. I, § 28, subd. (f)(1).) Moreover, colleges are in a special 
relationship with their enrolled students in the context of school-sponsored activities over which 
the college has some measure of control. (Regents of University of California v. Superior 
Court (2018) 4 Cal.5th 607, 626.) However, “Colleges are not the ultimate insurers of all student 
safety.”  (Regents of University of California v. Superior Court (2018) 4 Cal.5th 607, 634.)   
  
 Here, Plaintiff alleges the District has the responsibility of maintaining the DVC campus 
as a safe place for its students.  The District has the responsibility of assessing which outside 
firms, companies or entities might create a safety risk if they were allowed onto campus.  
The District is responsible for requiring safety measures for activities known to pose risk of harm 
and barring those activities known to be dangerous from being performed.  Plaintiff alleges DVC 
was negligent because it did no vetting or supervision of Mad Science’s activities.  DVC’s 
personnel in charge of coordinating the job fair event did not inquire about Mad Science’s 
intended CO2 pressure experiments.  Plaintiff alleges these failures demonstrate the District’s 
conduct fell below the standard of care.   
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 In its motion for summary judgment/summary adjudication, Defendant asserts the sole 
remaining cause of action against the District is for negligence based on vicarious liability for 
the alleged negligence of its employees. Government Code Section 820(a) provides, “Except as 
otherwise provided by statute…, a public employee is liable for injury caused by his act or 
omission to the same extent as a private person.”  Section 815.2(a) provides in pertinent part 
that the public entity “is liable for injury proximately caused by an act or omission of an 
employee of the public entity within the scope of his employment if the act or omission would . . . 
have given rise to a cause of action against that employee….”  Thus, “the public entity is 
vicariously liable for any injury which its employee causes.” (Leger v. Stockton Unified School 
Dist. (1988) 202 Cal.App.3d 1448, 1461.) 
 
   “To prevail in a negligence action, a plaintiff must show that the defendant owed a legal 
duty, the defendant breached that duty and the breach proximately caused injury to the plaintiff.”  
(J.L. v. Children's Institute, Inc. (2009) 177 Cal.App.4th 388, 396.) “When these elements 
coexist, they constitute actionable negligence. On the other hand, absence of, or failure to 
prove, any of them is fatal to recovery.” (Nichols v. Keller (1993) 15 Cal.App.4th 1672, 1682.) 
Here, Defendant argues that it is entitled to summary judgment because Plaintiff cannot 
establish the elements of duty, breach of duty or causation. 
 
 

A. Legal Duty  
 

 “‘A tort, whether intentional or negligent, involves a violation of a legal duty, imposed by 
statute, contract or otherwise, owed by the defendant to the person injured….’ [Citation.]   
Absent a legal duty, any injury is an injury without actionable wrong.”  (Romero v. Superior 
Court (2001) 89 Cal.App.4th 1068, 1078.) “‘Duty, being a question of law, is particularly 
amenable to resolution by summary judgment. [Citation.]’ [Citation.]” (Ibid.)   
 
  “California law establishes the general duty of each person to exercise, in his or her 
activities, reasonable care for the safety of others. (Civ. Code, § 1714, subd. (a).)” 
(Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1142.)  Courts “invoked the concept of duty 
to limit generally ‘the otherwise potentially infinite liability which would follow from every 
negligent act ….’ [Citation.]” (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1143.)  
“The conclusion that a defendant did not have a duty constitutes a determination by the court 
that public policy concerns outweigh, for a particular category of cases, the broad principle 
enacted by the Legislature that one's failure to exercise ordinary care incurs liability for all the 
harms that result. (Ibid.) 
 
 Determining whether Defendant District owed a legal duty to Plaintiff to prevent the harm 
caused by the third party requires the balancing of a number of considerations.  The factors to 
be considered are enumerated in Rowland v. Christian (1968) 69 Cal.2d 108, 113:  “the major 
ones are the foreseeability of harm to the plaintiff, the degree of certainty that the plaintiff 
suffered injury, the closeness of the connection between the defendant's conduct and the injury 
suffered, the moral blame attached to the defendant's conduct, the policy of preventing future 
harm, the extent of the burden to the defendant and consequences to the community of 
imposing a duty to exercise care with resulting liability for breach, and the availability, cost, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/16/20 

 
 

- 4 - 

and prevalence of insurance for the risk involved.”  (Rowland v. Christian (1968) 69 Cal.2d 108, 
113.)     
 
 Here, Defendant argues that public policy considerations fail to support the imposition of 
legal duty under these circumstances where the unforeseeable acts of a third party, Mad 
Science, caused injury to Plaintiff.  Foreseeability is a crucial factor in determining whether a 
duty is owed.  “‘While it is the province of the jury, as trier of fact, to determine whether an 
unreasonable risk of harm was foreseeable under the particular facts of a given case, the trial 
court must still decide as a matter of law whether there was a duty in the first place, even if that 
determination includes a consideration of foreseeability. [Citations.]’ [Citation.]” Romero v. 
Superior Court (2001) 89 Cal.App.4th 1068, 1078.)     
  
 Defendant argues the undisputed evidence establishes the District did not know or have 
reason to know that Mad Science would bring science equipment to an on-campus recruitment 
event and conduct science demonstrations without providing safety equipment to those 
observing the demonstrations. (SSUMF No. 8 and corresponding evidence.)   
 
 Defendant submitted the following evidence. The on-campus recruiting was coordinated 
by Diablo Valley College Career and Transfer Services. (SSUMF No. 27.) Mad Science had 
duly completed the process to appear on campus for recruitment purposes. (SSUMF Nos. 29-
38, 46, 49.)  The District only provided tables and chairs.  Once the employers checked in, 
there was no further supervision and the employers were requested to check out upon leaving. 
(SSUMF Nos. 39, 41, 42, 43.)  Prior to the incident, the District had numerous employers on 
campus for various recruitment events and there had never been any safety concerns.  
(SSUMF Nos. 44, 45.)  
 
 Defendant argues the mere fact that Mad Science conducts such science 
demonstrations as its business, does not render it foreseeable that Mad Science would conduct 
such demonstrations at an employment recruiting event.  The DVC employees responsible for 
coordinating employer recruitment had no knowledge Mad Science would be conducting 
science experiments. (SSUMF Nos. 50, 51, 52, 53.) Neither did the District know that Mad 
Science would fail to provide safety equipment for people observing the demonstrations. 
(SSUMF No. 18.) Moreover, Plaintiff argues it is undisputed that no other employer had ever 
demonstrated or sought to demonstrate a science experiment or potentially dangerous business 
practices.  (SSUMF Nos. 3, 55.)   
 
  “Foreseeability supports a duty only to the extent the foreseeability is reasonable.” 
(Staats v. Vintner's Golf Club, LLC (2018) 25 Cal.App.5th 826, 838.)  
“In examining foreseeability, ‘the court's task … is not to decide whether a particular plaintiff's 
injury was reasonably foreseeable in light of a particular defendant's conduct, but rather to 
evaluate more generally whether the category of negligent conduct at issue is sufficiently likely 
to result in the kind of harm experienced that liability may appropriately be imposed … 
.’[Citation.]” (Regents of University of California v. Superior Court (2018) 4 Cal.5th 607, 629.) 
 
   The question here is whether a reasonable college could foresee that its negligent 
failure to inquire into what an outside vendor intended to display could result in the kind of harm 
suffered by Plaintiff.  Defendant has met its initial burden of production of evidence showing the 
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kind of harm suffered by Plaintiff was not reasonably foreseeable.  The evidence demonstrates 
it is not reasonably foreseeable that the job fair coordinators’ failure to vet employers 
participating in a recruitment event as to what they intended to display would likely result in the 
kind of harm suffered by Plaintiff, when past experiences show employers usually showed up 
with brochures and information about job opportunities, and sometimes swag.  Defendant has 
presented sufficient evidence to shift the burden to Plaintiff to submit evidence to raise a triable 
issue of fact as to duty.   
 
  Plaintiff opposes the motion, contending the evidence shows the District failed in its duty 
to protect students from the foreseeable conduct of Mad Science. Plaintiff argues that 
Defendant’s lack of knowledge is not a defense as the District had a duty to use due diligence to 
inquire about the activities of outsiders coming onto the campus, and to supervise those 
activities.  Plaintiff argues the District did not use ordinary prudence to anticipate and discover 
the dangers posed by Mad Science’s demonstration.  These dangers could have been 
discovered by basic questioning.  The District permitted Mad Science to come onto campus and 
to perform science experiments, but the District failed to ask questions about what Mad Science 
intended to do on campus, and failed to supervise Mad Science’s unsafe activities. Plaintiff 
argues the District ignored its own internal safety policies as well as industry standards, 
which would have required outside entities’ activities to be vetted and monitored to protect 
student safety.   
 
 Here, Plaintiff contends District’s Career Services Dept. personnel, Ms. Franco, did not 
understand that DVC’s policy and procedure required employers coming onto campus to be 
vetted.  Ms. Franco testified that the only requirement of an employer to participate in on-
campus recruiting was to submit their information and dates only online.  (PADF No. 39.)   
 
 Plaintiff also argues the District did not comply with the standard practice for educational 
institutions. Plaintiff argues that the standard of care “required a due diligence inquiry into the 
intent of job fair recruiters, and supervision of their conduct on campus.”  (Opposition, 10:23-26.)  
Plaintiff cites to the National Association of Colleges and Employers (NACE) 2014. It states, 
“Career services staff members must exercise due diligence and use reasonable and informed 
practices to protect students and designated clients and limit the risk and liability exposure of 
the institution, its officers, employees, and agents. In this regard, the institution must provide 
access to risk management resources and legal advice for staff as needed to carry out assigned 
responsibilities.”  (Miller Decl., Exhibit 7.)   
 
 Plaintiff relies on the expert declaration of Suzanne Rodriguez. She states that in order 
to comply with the due diligence requirement, the District personnel were required to ask 
questions about the kind of activities Mad Science intended to engage in and determine if such 
activities were safe.  (Rodriguez Decl., ¶32.) She states that the District created a dangerous 
condition by inviting a “science edutainment” company, with a prior history of performing 
explosion demonstrations, without screening, vetting, or safeguards of any kind. (Rodriguez 
Decl., ¶32.) There is no evidence that the District invited Mad Science onto campus for any 
other purpose than recruitment.  
 
 The Court notes Defendant objects to the declaration of Suzanne Rodriguez on several 
grounds, including insufficient qualification as an expert.  “[T]he qualifications of an expert must 
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be related to the particular subject upon which he is giving expert testimony. Qualifications on 
related subject matter are insufficient.” (People v. Hogan (1982) 31 Cal.3d 815, 852.) Ms. 
Rodriguez’s CV was not attached to the declaration, but Defendant looked up her résumé 
online.  Ms. Rodriguez’s credentials do not show that she has experience working with 
community college districts.  (Hensley Decl., Exhibit A.) 
 
 Plaintiff also argues the District violated its own rules and procedures set forth in the Use 
of Facilities Policy, which Plaintiff argue is applicable to job fairs. (PADF Nos. 15, 16.) According 
to Plaintiff, the policy requires that a college employee “shall be on duty and shall be responsible 
for the facility.”  The Policy also required that no hazards are permitted and display materials 
must be approved.  (Rodriguez Decl, ¶24, Exhibit 8.)   
 
 Defendant argues the Use of College Facilities Policy does not apply here.  The on-
campus recruitment at the District was not an event, meeting, or activity in which the District’s 
premises were let out to another entity for public purposes, therefore Education Code sections 
82537 et seq. are inapplicable.  Defendant argues the District’s Use of College Facilities policy 
set forth internal guidelines and requirements for the District letting its property to other 
organizations.  Internal policies do not create a legal duty or a standard of care.   (See Lugtu v. 
California Highway Patrol (2001) 26 Cal.4th 703, 720.)  
 
 The Court is inclined to agree with Defendant regarding the inapplicability of the Facility 
Use Policy.  Here, Mad Science did not apply to DVC for use of the facility to conduct its own 
event.  Mad Science was an approved vendor invited onto DVC campus to participate is a 
school-sponsored job fair, along with other vendors participating by setting up booths/tables on 
the campus quad. Even if it were applicable, Defendant presented evidence that an employee 
would occasionally check the event to see if the employers needed anything.  (SSUMF NO. 43.)  
Although the Facility Use Policy states, “The use of any material or device, which constitutes a 
hazard, as determined by the college is prohibited,” Plaintiff has presented no evidence that dry 
ice is a hazard or had been determined a hazardous material by the college.   
 
  Beyond the procedure outlined in SSUMF Nos. 28-39, Plaintiff pointed to no DVC policy 
requiring the college to vet outside employers attending the job fair to find out the specifics of 
their presentations. Plaintiff relies on its expert opinion that the District and its personnel were 
required to exercise due diligence, which required asking questions about the kind of activities 
Mad Science intended to engage in and determine if such activities were safe.”  However, 
Plaintiff’s demonstrate Ms. Rodriguez’s opinion qualifies as an expert opinion.  “A person is 
qualified to testify as an expert if he has special knowledge, skill, experience, training, or 
education sufficient to qualify him as an expert on the subject to which his testimony relates. 
Against the objection of a party, such special knowledge, skill, experience, training, or education 
must be shown before the witness may testify as an expert.” (Cal. Evid. Code § 720.) 
 
   The negligence alleged here is the failure to vet an outside vendor to find out the details 
of its presentation to the students to prevent harm to Plaintiff. Defendant presented evidence 
showing that in the past the employers simply handed out materials or swag giveaway items 
and spoke with students.  (SSUMF No. 51.)  Levy did not advise he would be conducting 
experiments.  (SSUMF No. 52).  No other visiting employer had conducted science 
demonstrations.  (SSUMF No. 50.)   
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 Even if the District were required to and failed to ask about the kind of activity Mad 
Science would perform, the connection between that failure and Plaintiff’s injury is distant.  
“Generally speaking, where the injury suffered is connected only distantly and indirectly to the 
defendant's negligent act, the risk of that type of injury from the category of negligent conduct at 
issue is likely to be deemed unforeseeable. Conversely, a closely connected type of injury is 
likely to be deemed foreseeable. [Citation.]”  (Regents of University of California v. Superior 
Court (2018) 4 Cal.5th 607, 630-631.)   
 
 Here, because connection between Plaintiff’s injury and the negligence alleged is so 
distant, it was not reasonably foreseeable that Plaintiffs injury would result from the Defendant’s 
failure to ask what activities the vendor intended to perform. “If there is no foreseeability, there is 
no duty.”  (Department of Fish & Game v. Superior Court (2011) 197 Cal.App.4th 1323, 1358.) 
    
 

B. Breach of Duty 
 

 Even if the Court finds the District owed a duty to Plaintiff, Defendant argues the 
evidence fails to show the District’s employee’s conduct fell below the standard of care. 
“Generally, whether a defendant was negligent constitutes a question of fact for the jury. 
[Citation.] However, where reasonable jurors could draw only one conclusion from the evidence 
presented, lack of negligence may be determined as a matter of law, and summary judgment 
granted.” (Federico v. Superior Court (1997) 59 Cal.App.4th 1207, 1214.) 
 
  Defendant argues the evidence shows Ms. Parsons and Ms. Franco’s actions were not 
negligent as a matter of law.  On-campus recruitment consisted of tables and chairs set up for 
employers.  The undisputed evidence shows Ms. Parsons and Ms. Franco had no knowledge 
Mad Science and Levy would conduct science demonstrations. Mr. Levy testified that he did not 
tell any employee of the District that he would be conducting such demonstrations.  (SSUMF 
No. 52.)  Defendant argues that the employees’ failure to discover and prevent an unknown and 
unforeseeable act by the recruiter did not fall below the standard of care. 
 
 As the Court has determined Plaintiff cannot establish the element of duty, it is 
unnecessary to decide whether Defendant breached the duty. 
 
 

C. Causation 
 

 Finally, Defendant argues the uncontroverted evidence establishes that the District’s 
employees’ actions were neither the cause in fact nor the proximate cause of Plaintiff’s injuries.  
The doctrine of proximate cause imposes “‘limitations on liability other than simple causality.’ 
[Citation.]”  (State Dept. of State Hospitals v. Superior Court (2015) 61 Cal.4th 339, 353.)  “Thus, 
‘proximate cause ‘is ordinarily concerned, not with the fact of causation, but with the various 
considerations of policy that limit an actor's responsibility for the consequences of his conduct.’ 
[Citation.]”  (State Dept. of State Hospitals v. Superior Court (2015) 61 Cal.4th 339, 353, internal 
quotations omitted.) “Ordinarily, proximate cause is a question of fact which cannot be decided 
as a matter of law from the allegations of a complaint. … Nevertheless, where the facts are such 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/16/20 

 
 

- 8 - 

that the only reasonable conclusion is an absence of causation, the question is one of law, 
not of fact.”  (State Dept. of State Hospitals v. Superior Court (2015) 61 Cal.4th 339, 353.) 
 
 Here, Defendant argues public policy considerations preclude a finding of proximate 
cause.  Levy’s actions were not known or foreseeable.  On-campus recruitment events only 
involve the District’s providing tables and chairs in the campus quad area. Imposing liability for 
unknown and unforeseeable acts of visiting employers will chill the higher educational 
institutions’ willingness to provide such employment opportunities to their students. 
 
 Plaintiff argues Defendant’s conduct was a cause in fact of the incident.  The evidence 
shows the incident would not have occurred absent the Defendant’s negligence.  DVC invited 
Mad Science onto the campus.  A reasonable, minimal inquiry into what Mad Science intended 
to do would have revealed the pressure demonstration and its dangers.  (PADF No. 42.) 
Supervision would also have revealed the dangers. Plaintiff argues the flask explosion incident 
could have been prevented with rudimentary vetting and supervision.   
 
 To defeat summary judgment, [Plaintiff] cannot rely on “speculation, conjecture, 
imagination, or guesswork.” (Granadino v. Wells Fargo Bank, N.A. (2015) 236 Cal.App.4th 411, 
418.)  Plaintiff has presented no that demonstrates the incident would not have occurred absent 
the Defendant’s negligence in not vetting Mad Science.  Plaintiff presented no evidence that the 
District would not have allowed Mad Science on campus had it know what it intended to display.   
“‘An issue of fact can only be created by a conflict of evidence.  (Brown v. Ransweiler (2009) 
171 Cal.App.4th 516, 525.)  
 
 
Levy’s Conduct was the Superseding Cause of Plaintiff’s Injuries and Preclude District’s Liability 
 
 “A principle in tort law is that when ‘subsequent to the defendant's negligent act, an 
independent intervening force actively operates to produce the injury, the chain of causation 
may be broken. It is usually said that if the risk of injury might have been reasonably foreseen, 
the defendant is liable, but that if the independent intervening act is highly unusual or 
extraordinary, not reasonably likely to happen and hence not foreseeable, it is a superseding 
cause, and the defendant is not liable.’ [Citation.]”  (Ash v. North American Title Co. (2014) 223 
Cal.App.4th 1258, 1274.)  
 
 “‘It must appear that the intervening act has produced ‘harm of a kind and degree so far 
beyond the risk the original tortfeasor should have foreseen that the law deems it unfair to hold 
him responsible.’ [Citation.][¶] … [F]oreseeability is a question for the jury unless undisputed 
facts leave no room for a reasonable difference of opinion. [Citations.] Thus, the issue of 
superseding cause is generally one of fact. [Citations.]’[Citation.]”   
(Lawson v. Safeway Inc. (2010) 191 Cal.App.4th 400, 417.) 
 
 Here, Defendant maintains Mad Science did not disclose that it intended to conduct 
science demonstrations during an on-campus recruitment event.  The risk that a student would 
be injured by a science demonstration during on-campus employment recruitment event was 
“highly extraordinary.”   
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 In opposition, Plaintiff argues the facts do not support the superseding cause defense.  
Superseding cause is an affirmative defense and Defendant must prove the elements. (Martinez 
v. Vintage Petroleum (1998) 68 Cal.App.4th 695, 701.) Plaintiff argues that Mad Science’s 
conduct was within the scope of activities the District had a duty to anticipate, investigate and 
protect against. Here, Plaintiff argues the District had invited and encouraged business to do 
circus-like activities at the job fairs to attract the students.  Mad Science’s activities were within 
the general category of activities that were known and encouraged by the District. Here, the 
flask explosion incident could have been prevented with rudimentary vetting and supervision of 
Mad Science. 
 
 As to Defendant’s argument that it had no duty to anticipate this incident, since such 
accidents had never happened before, Plaintiff argues “the issue of ‘foreseeability’ does not 
depend upon the foreseeability of a particular third party's act, but instead focuses on whether 
the allegedly negligent conduct at issue created a foreseeable risk of a particular kind of 
harm.”  (M. W. v. Panama Buena Vista Union School Dist. (2003) 1 Cal.Rptr.3d 673.) 
 
 In response, Plaintiff argues Mad Science’s presence on campus at the time of the 
incident was specifically designated for on-campus recruitment; it was not foreseeable that it 
would be performing science experiments.  The evidence also shows that Ms. Franco stated in 
deposition, "We encourage them [potential employers] to bring swag, you know, to have some 
stuff on your table, like brochures, and a table cloth.  We always encourage them to bring a 
table cloth and brochures and, you know something to entice students to pop in and say hi to 
them.”  (Franco Depo, 72:12-16, Exhibit 4 to Miller Decl.) It cannot be said from this that 
Defendant would anticipate science experiments.  As to Plaintiffs claim that had Defendant 
inquired, Mad Science might have revealed a more specific intent to perform science 
demonstrations and the harm to Plaintiff would have been prevented, Defendant argues this is 
purely speculative.     
  
 Additionally, policies for conducting science experiments in classrooms, laboratories, or 
other educational settings are inapplicable and irrelevant to the on-campus recruitment situation. 
   
 “‘Whether an intervening force is superseding or not generally presents a question of 
fact, but becomes a matter of law where only one reasonable conclusion may be 
reached. [Citation.]’ [Citation.]”  (Ash v. North American Title Co. (2014) 223 Cal.App.4th 1258, 
1274.)  Here, Plaintiff failed to raise a question of fact as to whether Mad Science and Levy’s 
conduct was a superseding intervening factor.   
  
 
No Immunity under Government Code Sections 818.6 and 821.4 
 
 Although the Court has tentatively granted Defendant’s motion for the summary 
adjudication on the negligence cause of action, the Court will still consider Defendant’s immunity 
claims in case persuasive argument is presented at the hearing in Plaintiff’s favor.   
 
 Defendant argues the District is immune from liability for its employees’ allege failure to 
inspect Mad Science’s materials and discover that it intended to conduct a science 
demonstration that turned out to be a safety hazard.   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/16/20 

 
 

- 10 - 

 
 “A public entity is not liable for injury caused by its failure to make an inspection, 
or by reason of making an inadequate or negligent inspection, of any property, other than 
its property (as defined in subdivision (c) of Section 830), for the purpose of determining 
whether the property complies with or violates any enactment or contains or constitutes a 
hazard to health or safety.” (Gov. Code § 818.6.)  Gov. Code § 821.4 provides similar immunity 
to public employees.  
 
 Plaintiff argues the claim for immunity is moot because Plaintiff does not claim the 
District was required to inspect Mad Science’s equipment. 
 
    The motion for summary adjudication of the issue of immunity based on Gov. Code 
sections 818.6 and 821.4 is denied.  Defendant has not established, as a matter of law, this 
particular immunity is available under the facts Plaintiff alleged to support his negligence claim.    
 
 
Immunity Under Government Code Section 815.2) 
 
 Defendant maintains Ms. Parsons and Ms. Franco would be entitled to immunity for their 
assessment that this was an ordinary on-campus recruiting event, requiring no special 
monitoring of Mad Science. Defendant contends the decision was discretionary and Section 
820.2 immunizes these discretionary decisions.   
 
 Government Code § 820.2 provides, “Except as otherwise provided by statute, a public 
employee is not liable for an injury resulting from his act or omission where the act or omission 
was the result of the exercise of the discretion vested in him, whether or not such discretion be 
abused.”   
 
 Plaintiff opposes the claim of immunity, arguing that immunity under this section is 
inapplicable because Ms. Parson’s and Ms. Franco’s decisions were ministerial acts and not 
discretionary.  Discretionary acts immunity only applies “to deliberate and considered policy 
decisions, in which a "[conscious] balancing [of] risks and advantages . . . took place.” (Caldwell 
v. Montoya (1995) 10 Cal.4th 972, 981.) Here, the employees was implementing campus safety 
policies, which are ministerial decisions. “‘[T]here is no basis for immunizing lower level 
decisions that merely implement a basic policy already formulated….’ [Citation.]” (Regents of 
University of California v. Superior Court (2018) 29 Cal.App.5th 890, 915.) 
 
 Defendant has not established, as a matter of law, that the decisions by the Career 
Services personal, were policy decisions.   Defendant has not establish the District’s immunity 
under this section. 
 
 
Defendant’s Objection to Plaintiff’s Evidence 
 

1. Objection 1:  Objection to Declaration of Suzanne Rodriguez, Ed. D. in its entirety.  
Sustained.  Expert does not meet qualifications. (Cal. Evid. Code § 720.) The CV was 
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not attached and the information in the declaration does not show Ms. Rodriguez to be 
an expert on college administration. 

2. Objection 2: Rodriguez Decl., p.3, lines 16-19.  Sustained as to the conclusion Mad 
Science was performing the science demonstration with the permission, approval, and 
coordination of the District. Lack of foundation. 

3. Objection 3: Rodriguez Decl., p. 3, lines 20-28.  Sustained.  Opinion base on 
speculation.  

4. Objection 4: Rodriguez Decl., p. 4, lines 9-13.  Overruled. 
5. Objection 5: Rodriguez Decl., p. 4, lines 14-21. Sustained.  Conclusory and lacks 

foundation for applying the chemistry class standards. 
6. Objection 6: Rodriguez Decl., p. 4, lines 22-23. Sustained.  Lack of foundation. No 

evidentiary support that Mad Science had performed this demonstration on DVC 
campus. 

7. Objection 7: Rodriguez Decl., p. 5, lines 7-9: Overruled. 
8. Objection 8: Rodriguez Decl., p. 5, lines 18-23. Overruled. 
9. Objection 9: Rodriguez Decl., p. 5, lines 24- 6, line 11. Sustained.  Lack of foundation.   
10. Objection 10: Rodriguez Decl., p. 6, lines 15- p, 7, line 7. Sustained. Inadmissible 

opinion on question of law.   
11. Objection 11: Rodriguez Decl., p. 7, lines 8-13. Inadmissible opinion on question of law. 
12. Objection 12: Rodriguez Decl., p. 8, lines 14-16. Sustained. Lack of foundation 
13. Objection 13: Rodriguez Decl., p. 8, lines 19-22. Sustained. Lack of foundation. 
14. Objection 14: Rodriguez Decl., p. 8, lines 23- p.9, line 9. Sustained. Lack of foundation. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00704 
CASE NAME: JOHNSON VS. PACIFIC WEST 
HEARING ON MOTION FOR ORDER HOLDING JEROME SCHRADER IN CONTEMPT 
FILED BY JEFF JOHNSON, SARAH JOHNSON 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02118 
CASE NAME: LU VS. MENG 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY YING LU 
* TENTATIVE RULING: * 
 
Granted. No opposition. 
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 4.  TIME:  9:00   CASE#: MSC19-00184 
CASE NAME: DELA CRUZ VS. RODEO PARKER 
HEARING ON MOTION FOR LEAVE TO FILE AN AMENDED COMPLAINT 
FILED BY ARACELI DELA CRUZ 
* TENTATIVE RULING: * 
 
Appear. There is no proof of service in the file showing that Defendants were notified of the 
hearing date after one was assigned on March 13, 2020. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00283 
CASE NAME: SHI VS. IASCO FLIGHT TRAINING 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY TIANSHU SHI, FENGJU ZHU 
* TENTATIVE RULING: * 
 
Continued by stipulation to Sept. 17, 2020 at 9:00 AM in Dept. 33. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS. MEHRZAD AZARI 
HEARING ON MOTION FOR ORDER COMPELLING ARBITRATION & STAY OF ACTION 
FILED BY MEHRZAD AZARI 
* TENTATIVE RULING: * 
 
 Defendant Mehrzad Azari’s motion to compel arbitration is granted in part.  Plaintiff 
is ordered to arbitrate all claims against defendant Azari related to nominal defendant AGL 
Enterprises, LLC, pursuant to the arbitration clause in the AGL operating agreement.  
(Code Civ. Proc., § 1281.2.) 
 
 This action is stayed in part, pending the outcome of the arbitration.  (Code Civ. Proc., 
§ 1281.4.)  The litigation of all claims related to AGL is stayed.  The litigation of all claims related 
to nominal defendant Pine Hollow Enterprises is not stayed, and those claims may proceed to 
trial in this action. 
 
 The Court finds that defendant Azari has not waived the right to compel arbitration.  
(See generally, Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 
375-378.)  There has been no litigation of the merits of any cause of action, and indeed, 
defendant has not yet filed a responsive pleading other than the motion to compel arbitration.  
There is no evidence that any discovery has been conducted, or that plaintiff has otherwise 
suffered the kind of prejudice that would support a finding of waiver.  Finally, the Court finds that 
defendant’s brief delay was reasonable under the circumstances.  At the hearing on plaintiff’s 
motion for appointment of a receiver, in November 2019, it appeared that the parties might be 
able to reach a quick resolution of their disputes through the appointment of appraisers.  
Unfortunately, the parties have not been able to agree on whom to appoint or how the appraisal 
of Pine Hollow and AGL should be conducted.  With the breakdown of the appraisal negotiations 
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this litigation moved back to square one, and defendant appropriately brought this motion 
to compel. 
 
 The Court has declined to stay the remainder of this action because defendant Azari has 
not persuaded the Court that there is a risk of conflicting rulings on common questions of law or 
fact.  Of course, having the parties’ disputes proceed in two forums simultaneously is inefficient, 
but the Court finds the parties’ stated concern about efficiency to be disingenuous.  As the Court 
noted in its ruling on plaintiff’s earlier motion for the appointment of a receiver, this is the second 
civil action between plaintiff and defendant concerning Pine Hollow and AGL; the earlier, 
aggressively litigated action (No. C16-01476) dragged on for more than two years.  If the parties 
were genuinely concerned about efficiency, they would have agreed on the appointment of 
appraisers months ago and put this current action on hold. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS. MEHRZAD AZARI 
HEARING ON MOTION FOR APPOINTMENT OF APPRAISERS 
FILED BY SILVIO GARAVENTA 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to appoint appraisers is granted in part.  The motion is moot as to 
nominal defendant AGL Enterprises, LLC, in light of the Court’s order compelling arbitration.  
The parties may request the arbitrator to appoint appraisers for AGL.  (See, Corp. Code, 
§ 17707.03.)  This order concerns the appraisal of nominal defendant Pine Hollow Enterprises 
only. 
 
 The parties shall each submit a new list of proposed appraisers to the Court on or before 
July 23, 2020.  The Court will review their qualifications and select three. 
 
 Once the Court has notified the parties of its selection, the parties shall meet and confer 
on the terms of an order appointing the appraisers.  The parties shall leave out any instructions 
concerning how the appraisal will be conducted.  The Court does not anticipate that qualified 
appraisers will need the Court’s assistance with appraisal methodology, and if for any reason 
they do, they can bring a motion for instructions themselves.  The Court notes that the issue of 
whether there is a conflict between the AGL operating agreement’s appraisal formula and the 
Corporations Code is now moot, in light of the order compelling arbitration; any such conflict will 
be a matter to be addressed by the arbitrator.  
 
 If, as the Court anticipates, the parties cannot agree on the form of the order appointing 
the appraisers, they shall each submit proposed forms of order to the Court.  The Court will pick 
one or the other, or will combine elements of the two. 
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 8.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS. MEHRZAD AZARI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances by CourtCall required. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS. MEHRZAD AZARI 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY SILVIO GARAVENTA 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for a preliminary injunction is denied in full. 
 
 A. Irreparable Harm. 
 
 Plaintiff has failed to show the threat of “irreparable injury.”  (Code Civ. Proc., § 526, 
subd. (a).  See, Intel Corp. v. Hamidi (2003) 30 Cal.4th 1342, 1352 [plaintiff seeking injunction 
“must ordinarily show that the defendant's wrongful acts threaten to cause irreparable injuries, 
ones that cannot be adequately compensated in damages”].  See also, Tahoe Keys Property 
Owners' Assn. v. State Water Resources Control Bd. (1994) 23 Cal.App.4th 1459, 1471 
[discussing “irreparable injury”].)  If, as plaintiff contends, defendant Mehrzad Azari has caused 
Pine Hollow Enterprises to pay excessive attorney fees, this is an injury that can be adequately 
compensated by an award of monetary damages. 
 
 Plaintiff cites the Fretz decision for the proposition that the Court has discretion to issue 
a preliminary injunction against an injury that is “insufferable because it constitutes an 
overbearing assumption by one person of superiority and domination over the rights and 
property of others.”  (Fretz v. Burke (1967) 247 Cal.App.2d 741, 746.)  The Court finds this 
decision to be an outlier that is inconsistent with the weight of more recent decisions, including 
the California Supreme Court decision cited above.  Further, plaintiff has not persuaded the 
Court that allowing a corporation to pay its legal bills constitutes an “insufferable” injury that 
would merit injunctive relief. 
 
 B. The Merits. 
 
 In performing a preliminary injunction analysis, the Court must consider both 
the likelihood that the plaintiff will prevail on the merits and the relative interim harm to the 
parties.  (See, City of San Jose v. MediMarts, Inc. (2016) 1 Cal.App.5th 842, 850.)  In the case 
at bar, such an analysis is impossible, because there are no “merits” for the Court to consider. 
 
 The operative pleading, plaintiff’s First Amended Complaint, sets forth allegations 
concerning defendant Azari’s failure to pay distributions and his payment of excessive 
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compensation to himself.  But there is no allegation concerning Pine Hollow’s payment of 
excessive attorney fees. 
 
 Rather confusingly, plaintiff cites Corporations Code section 1601 in support of his 
motion for a preliminary injunction.  However, plaintiff does not allege, either in the First 
Amended Complaint or in his opening declaration, that he has made the “written demand” 
required to trigger a corporation’s duty to allow the inspection of books and records.  (Corp. 
Code, § 1601, subd. (a)(1).)  The reply declaration belatedly attaches written demands that were 
made in November and December 2017, in connection with earlier litigation, but it is not clear 
whether plaintiff is still relying on those stale demands. 
 
 Further, section 1601 inspection rights are enforced through a mandamus action under 
Corporations Code section 1603.  Yet the First Amended Complaint does not contain any cause 
of action seeking such mandamus relief.  And even if plaintiff had stated such a cause of action, 
plaintiff fails to acknowledge the tricky attorney-client privilege problems that would almost 
certainly arise in crafting mandamus relief.  (See, Tritek Telecom, Inc. v. Superior Court (2009) 
169 Cal.App.4th 1385, 1391-92 [“a corporate director does not have the right to access 
documents that are covered by the attorney-client privilege and were generated in defense of a 
suit for damages that the director filed against the corporation”].) 
  
 Finally, plaintiff’s attempt to show some kind of abuse in Pine Hollow’s payment of 
attorney fees is highly speculative.  Plaintiff alleges as follows: 
 

9. Azari has refused my requests for access to Pine Hollow’s 

accounting books and records.  This has made it is [sic] impossible 

for me to determine what these legal fees are for and if they are 

a proper business expense. 

(Garaventa Dec., filed on 3-13-20, ¶ 9.)  Pine Hollow has made a persuasive case in its 
opposition papers that there has in fact been no abuse in the payment of attorney fees in 2019; 
many of the payments appear to relate to earlier litigation. 
 
 C. Undertaking. 
 
 If plaintiff contests this tentative ruling, plaintiff should be prepared to address the 
amount of the undertaking that would be required as a condition to issuing injunctive relief.  
(See, Code Civ. Proc., § 529; Oksner v. Superior Court (1964) 229 Cal.App.2d 672, 687 [a 
preliminary injunction without an undertaking is a “nullity”].)  When granting a preliminary 
injunction, “the trial court's function is to estimate the harmful effect which the injunction is likely 
to have on the restrained party, and to set the undertaking at that sum.”  (ABBA Rubber Co. v. 
Seaquist (1991) 235 Cal.App.3d 1, 14.)  The undertaking must also include an estimate of that 
portion of the defendant's attorney fees related to the injunction.  (Id., at 15-16.) 
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10.  TIME:  9:00   CASE#: MSC19-02108 
CASE NAME: MAGDALENO  VS.  J.W. BACKHOE & CONSTRUCTION 
HEARING ON MOTION FOR A PROTECTIVE ORDER REGARDING DISCOVERY 
FILED BY FRANCISCO MAGDALENO 
* TENTATIVE RULING: * 
 
Continued to August 20, 2020 at 9:00 AM in Dept. 33. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02434 
CASE NAME: CHING VS. QUALITY HEALTHCARE 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & COMPLAINT 
FILED BY CRAIG MITCHELL, VETERAN'S INHOME FAMILY CARE, LLC 
* TENTATIVE RULING: * 
 
The motion to quash service of summons filed by defendants Craig Mitchell and Veteran’s 
InHome Family Care, LLC is granted.  Plaintiff has filed no Opposition to the motion.  Further, 
defendants’ papers establish that the contract was negotiated from and to be performed in 
Alabama and that neither defendant resides, owns property, or does business in California.  
The mere fact that defendant Mitchell came to California to sign the contract does not constitute 
sufficient minimum contacts for California to assert personal jurisdiction over defendants.  
(Burger King Corp. v. Rudzewicz (1985) 471 U.S. 462, 478; Stone v. Tex. (1999) 76 Cal.App.4th 
1043, 1048.)   

 
In the event of further proceedings in this matter, the court notes a concern.  Defendants’ papers 
do not appear to be in 12 point font size, as required by CRC 2.104.  Defendants should verify 
compliance with that Rule of Court when filing any future papers.  As the party requesting relief, 
it is in defendants’ interest to ensure the court can easily read their papers. 

 

  

12.  TIME:  9:00   CASE#: MSC19-02554 
CASE NAME: ASCENTIUM VS. OMANI 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ASCENTIUM CAPITAL LLC 
* TENTATIVE RULING: * 
 
Vacated at the request of the moving party. 
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13.  TIME:  9:00   CASE#: MSC19-02583 
CASE NAME: DATA SALES COMPANY  VS.  PACE, INC. 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY DATA SALES COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Appear. This action appears to be stayed due to Bankruptcy filing of Defendant Pace, Inc. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02583 
CASE NAME: DATA SALES COMPANY  VS.  PACE, INC. 
HEARING ON MOTION TO COMPEL DISC. RESPONSES & DEEM MATTERS ADMITTED 
FILED BY DATA SALES COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Appear. This action appears to be stayed due to Bankruptcy filing of Defendant Pace, Inc. 

 

  

15.  TIME:  9:00   CASE#: MSC19-02674 
CASE NAME: PHILIP VALENZUELA VS. DAVID ASTI 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY PHILIP VALENZUELA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file a Second Amended Complaint is granted.  Plaintiff may file a 
Second Amended Complaint in the form attached as Exhibit A to the Harriman Declaration, 
without the boldface type. 

 
Defendant’s arguments in opposition to the motion are unpersuasive.  The Second Cause of 
Action in the First Amended Complaint and the proposed Second Amended Complaint primarily 
alleges that defendants unlawfully failed to provide a safe place to work under various 
provisions of the Labor Code at section 6400, et. seq.  Paragraph 28 of that Second Cause of 
Action also mentions that defendant failed to have worker’s compensation insurance in violation 
of Labor Code section 3700, but it does not allege that particular violation as its own cause of 
action under Labor Code section 3706. The new Third Cause of Action in the proposed Second 
Amended Complaint does.  The appropriate time to determine whether that really states a cause 
of action is on a demurrer after the amended complaint is filed, not now. (See Kittredge Sports 
Co. v. Superior Court (1989) 213 Cal.App.3d 1040, 1048.) 

 
In addition, there has been no significant delay in seeking the amendment and defendant has 
shown no prejudice as defined by case law.  (See Zellerino v. Brown (1991) 235 Cal.App.3d 
1097, 1109; Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 490.)  There has been no 
showing that defendant will be unable to take plaintiff’s deposition, and defendant does not need 
that deposition to defend against the new cause of action anyway.  All the facts necessary to 
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establish or defeat that cause of action are known by defendant, not plaintiff by plaintiff. 

 

  

16.  TIME:  9:00   CASE#: MSC20-00204 
CASE NAME: MACHAIN  VS.  SST SENIOR CARE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This case is reassigned to the Honorable Edward G. Weil in Department 39 for all purposes as 

of July 16, 2020.   

The hearing on this matter is continued to August 13, 2020 at 9:00 a.m. in Department 39. 
A new tentative ruling will be issued the court day before the hearing. 

 

  

17.  TIME:  9:00   CASE#: MSC20-00204 
CASE NAME: MACHAIN  VS.  SST SENIOR CARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SST SENIOR CARE, LLC 
* TENTATIVE RULING: * 
 
This case is reassigned to the Honorable Edward G. Weil in Department 39 for all purposes as 

of July 16, 2020.     

The hearing on this matter is continued to August 13, 2020 at 9:00 a.m. in Department 39. 

A new tentative ruling will be issued the court day before the hearing. 

 

  

18.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of THE ALAMO 
GROUP, LLC  /  FILED BY EMO-GIZELLA B. HITES, et al. 
 * TENTATIVE RULING: * 
 

Before the Court is a demurrer (the “Demurrer”) filed by Emo-Gizella B. Hites and George Hites, 
co-trustees of the George Hites and Emo-Gizella B. Hites Revocable Living Trust, Dated 
07/23/1998 (“Cross-Defendants” or “Hites”). The Demurrer relates to the Second Amended 
Cross Complaint (“SACC”) filed by Alamo Group, LLC (“Cross-Complainant” or “Alamo Group”). 
The SACC alleges causes of action for (1) rescission; (2) negligent misrepresentation; (3) 
professional negligence; and (4) equitable indemnity. The Hites demurrer to the first and second 
causes of action pursuant to CCP § 430.10(e).  

For the following reasons, the Demurrer is overruled. 
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Request for Judicial Notice 

Cross-Defendants request judicial notice of a Tax Assessor’s records for the subject property, 
two California Secretary of State Statements of Information for Alamo Group, LLC, and excerpts 
from Donald F. Gaube (“Gaube”)’s deposition. 

The Court may only take judicial notice of those portions of Donald Gaube’s deposition that are 
not in dispute. (Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 375 [trial court could 
consider facts that were disclosed by the judicially noticed deposition and were not disputed].) 
Critically, “a court ruling on a demurrer cannot decide a question that may depend on disputed 
facts by means of judicial notice.” (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 
Cal.App.4th 97, 115.) 

“‘On a demurrer a court’s function is limited to testing the legal sufficiency of the complaint. 
[Citation.] “A demurrer is simply not the appropriate procedure for determining the truth of 
disputed facts.” [Citation.] The hearing on demurrer may not be turned into a contested 
evidentiary hearing through the guise of having the court take judicial notice of documents 
whose truthfulness or proper interpretation are disputable. [Citation.]’ [Citation] … ‘“[J]udicial 
notice of matters upon demurrer will be dispositive only in those instances where there is not or 
cannot be a factual dispute concerning that which is sought to be judicially noticed.” [Citation.]’” 
(Fremont Indemnity Co., 148 Cal.App.4th at pp. 113–114; see Joslin, supra, 184 Cal.App.3d at 
pp. 374 [Court of Appeal reversed judgment entered after trial court used judicially noticed 
document to sustain demurrer based on statute of limitations where there was a dispute as to 
the identity of the defendant].) 

However, Cross-Complainant Alamo Group has not disputed the facts disclosed in the 
deposition; instead, it argues that “[t]hese are matters to be raised, considered, and argued at 
later stages of the case.” Opp. at 4:17-18. In the absence of argument that the facts disclosed in 
the deposition are reasonably subject to dispute, the court grants the request for judicial notice. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, 
or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 
242, 247.) 

Factual and Procedural Background 

This case arises out of a real estate transaction. In July 2016, the Hites acquired 300 Diablo 
Road, Danville from 300 Diablo LLC, an entity owned by Shannon Jones and Jeffrey Jones. 
SACC at ¶ 9. At the time of the Hites’ acquisition, the office space was vacant. Id. at ¶ 10. 
An auxiliary storage area referred to as the “garage” was filed with boxes from Ms. Jones’ law 
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practice. Id. Real estate salesperson Douglas Manful structured the transaction between the 
Hites and the Jones. Id. at ¶ 11. 

Donald Gaube, managing member of the Alamo Group, contacted Manful to lease 300 Diablo 
Road in August 2016. SACC at ¶ 12. Manful showed Gaube the Hites’ vacant office space and 
provided him with a fact sheet that represented that the square footage was 1,475 +/- and the 
rent was $7,000/furnished. Id. at ¶ 14. Alamo Group moved into the subject property prior to 
executing a written lease. Id. ¶ 19. 

The lease preparation process was somewhat convoluted: Manful assured Gaube that the 
Alamo could have the space on its terms, by the first of September (SAC ¶ 16) but the 
remaining two weeks of August passed without a draft lease. Id. at ¶ 17. Manful produced a first 
draft lease form Shannon Jones on August 30, 2016. Id. at ¶ 18. Both the Hites and Gaube 
requested revisions to this draft. On August 31, 2016, Gaube continued to press Manful for an 
accurate measurement of the square footage. He also requested a modification of the lease to 
provide a rent abatement if the second floor did not have heat and AC. Id. 

On September 14, 2016, another draft of the lease was circulated from Jones to Manful and 
then on to the Hites. Ms. Hites docusigned this second draft for both herself and her husband. 
SACC ¶ 20. The next day Manful sent Gaube a signature page of a lease, purportedly signed by 
the Hites, and was instructed to countersign (which he did). Id. at ¶ 21. There was also allegedly 
a third draft circulated between Manful, Hites, and Jones which was not shared with Gaube. Id. 
at ¶ 22. 

The Hites and Gaube met to discuss Alamo Group’s possible purchase of the property in May 
2017. SACC at ¶ 24. On August 4, 2017 Smith Associates, an independent and licensed 
appraiser, came back with an appraisal for the property that indicated the space was only 1,175 
square feet. Id. at ¶ 25.  

The Hites rejected Alamo’s offer to purchase the property for the appraised value ($870,000) 
and rejected an offer to extend the term of the lease if the rent was set to $4,112/month. SACC 
at ¶ 26. The Hites filed an unlawful detainer action against Alamo on October 23, 2017 (this 
case); Alamo vacated the premises in early November 2017. Id. at ¶ 27. 

In January 2018, the Jones agreed to buy back the property from the Hites and agreed to 
defend and indemnify the Hites from any claims by Alamo Group. SACC ¶ 28. On May 25, 2018 
Jones (300 Diablo LLC) as successor to the Hites, filed a FAC against Gaube converting the 
unlawful detainer case to the Jones’ case for damages. Gaube filed a cross complaint on May 
30, 2018 to which the Hites filed a demurrer. Before the hearing on that demurrer, Gaube and 
Alamo Group filed a First Amended Cross-Complaint (“FACC”). The Court overruled a demurrer 
to the FACC on November 8, 2018. 

Jones was granted leave to file a Second Amended Complaint on November 11, 2019. At that 
time she added Alamo Group as a defendant. On February 10, 2020, Alamo was granted leave 
to file the Second Amended Cross-Complaint (“SACC”). This Demurrer, on behalf of the Hites, 
followed. 

Analysis 

Rescission 
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A party to a contract may rescind “[i]f the consent of the party rescinding, or of any party jointly 
contracting with him, was given by mistake, or obtained through duress, menace, fraud, or 
undue influence …” Civ. Code § 1689(b)(1). Actual fraud is not required for rescission; negligent 
misrepresentation is a species of fraud and may afford complete ground for rescission. (Wong v. 
Stoler (2015) 237 Cal.App.4th 1375, 1388 [single misstatement as to material fact, knowingly 
made with intent to induce another into entering contract, will, if believed and relied on by that 
other party, afford complete grounds for rescission].) Rescission may be asserted by way of 
defense or cross-complaint. Civ. Code § 1692.  

Cross-Defendants’ primary argument against Cross-Complainant’s rescission claim is that there 
was no misrepresentation regarding the square footage because Gaube knew prior to executing 
the lease that the measurement may have been inaccurate. Dem. at 5:15-25. Cross-Defendant 
also argues that there cannot be any intent to defraud as the square footage was taken from 
County records. Dem. at 6:1-4. These arguments are discussed further, below. But because 
Cross-Complainant has alleged a claim for negligent misrepresentation (see below), which 
would afford complete grounds for rescission (see Wong, supra), Cross-Complainant has 
alleged facts sufficient to state a claim for rescission.  

Finally, Cross-Defendants argue that Alamo waived its right to assert a rescission claim 
because by its own admission, it was aware of the alleged misrepresentation in August 2016 
when it received the appraisal of 1,175 square feet.  

Civil Code section 1691 provides that to affect a rescission a party to the contract must 
“promptly upon discovering the facts which entitle him to rescind” seek such rescission. 
“Promptness is a condition of rescission under the statutes, and failure to take action is also 
held to constitute a waiver of the right to rescind.” (Cutter Laboratories, Inc., v. Twining (1963) 
221 Cal. App. 2d 302, 326; see also Civ. Code § 1693 [delay may bar rescission where the 
delay results in “substantial prejudice”].) 

However, Cross-Defendants’ waiver argument is essentially a defense of laches. While it is true 
that laches bars a claim for rescission where the delay is lengthy and unexplained (see, e.g., 
Saret-Cook v. Gilbert, Kelly, Crowley & Jennett (1999) 74 Cal. App. 4th 1211, 1226), for a 
demurrer to be sustained based on the doctrine of laches, “both the delay and the injury must be 
disclosed in the complaint.” (Sangiolo v. Sangiolo (1978) 87 Cal.App.3d 511, 514; accord, Conti 
v. Board of Civil Service Commissioners (1969) 1 Cal.3d 351, 362 [“Laches may be raised by 
demurrer, but only if the complaint shows on its face unreasonable delay plus prejudice or 
acquiescence.”].)  

In this case, the SACC contains no facts showing prejudice to Hites. The SACC has alleged 
facts sufficient to state a cause of action for rescission. 

Negligent misrepresentation 

As a threshold issue, Cross-Complainant notes that Cross-Defendants’ prior demurrer to this 
cause of action was overruled. However, Cross-Defendants are entirely within their rights to 
demur to an amended cross-complaint notwithstanding their prior unsuccessful efforts to demur 
to the original cross-complaint. (See, e.g. Pavicich v. Santucci (2000) 85 Cal.App.4th 382, 389, 
fn. 3 [defendant is “entirely within [its] rights” to demur to a cause of action in a later complaint, 
notwithstanding its prior unsuccessful efforts to demur to that cause of action in the original 
complaint]; Pacific States Enterprises, Inc. v. City of Coachella (1993) 13 Cal.App.4th 1414, 
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1420, fn. 3 [if party believes initial demurrer was erroneously overruled, it “ ‘is acting properly in 
raising the point again, at [its] next opportunity,’ ” and the trial court is not bound by its prior 
ruling]; see also Coshow v. City of Escondido (2005) 132 Cal.App.4th 687, 702 [court has 
inherent power to reconsider its rulings and change its decision until entry of judgment].) 

The elements of negligent misrepresentation are “(1) the misrepresentation of a past or existing 
material fact, (2) without reasonable ground for believing it to be true, (3) with intent to induce 
another’s reliance on the fact misrepresented, (4) justifiable reliance on the misrepresentation, 
and (5) resulting damage.” (Apollo Capital Fund LLC v. Roth Capital Partners, LLC (2007) 158 
Cal.App.4th 226, 243.) While there is some conflict in the case law discussing the precise 
degree of particularity required in the pleading of a claim for negligent misrepresentation, there 
is a consensus that the causal elements, particularly the allegations of reliance, must be 
specifically pleaded. (E.g., Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 184; Cadlo v. 
Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) 

Cross-Defendants argue that “Defendant/Cross-Complainant questioned the square footage 
issue prior to signing the Lease. There was no misrepresentation or justifiable reliance.” Dem. at 
7:24-25. Although Cross-Complainant’s opposition fails to address Gaube’s deposition 
testimony, it is not clear that his statement “[y]ou and I were not sure about the 1,475 SF” in an 
email to Douglas Manful completely dispenses with this claim. It is also not inconsistent with the 
allegation of the SACC that “[o]n August 31, 2016, Gaube continued to press Manful for an 
accurate measurement of the square footage.” SACC at ¶ 18. Furthermore, it does not 
contradict the allegation that “Alamo relied in good faith on the Hites’ representation of the 
square footage in the lease and agreed to pay $6500 in rent based on the assumption that it 
was occupying 1,475 square feet.” SACC at ¶ 48. Gaube’s testimony regarding uncertainty on 
August 31st regarding square footage does not foreclose an allegation that he later relied on the 
Hites’ representation that the property was 1,475 square feet. 

Cross-Defendants also argue that this claim fails because County records indicate the property 
is 1,475 square feet. Dem. at 6:1-2. They argue that “Defendant/Cross-Complainant has to 
show that the Hites intended to deceive him. When the square footage is taken from the public 
records, there cannot be any intent to defraud.” Id. at 6:2-4. There is no allegation in the SACC 
that the Hites’ relied on the property record in making their representation in the lease regarding 
the square footage and the mere existence of the County record does not manifest that 
allegation. 

The SACC has alleged facts sufficient to state a cause of action for negligent misrepresentation. 
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19.  TIME:  9:00   CASE#: MSN19-2173 
CASE NAME: GLOBAL DISCOVERIES  VS.  CCC 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY COUNTY OF CONTRA COSTA, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by respondents County of Contra Costa (the “County”) and 
Russell V. Watts in his capacity as Treasurer/Tax Collector of Contra Costa County (“Tax 
Collector”) (collectively, “Respondents”) to the First Amended Petition for Writ of Mandate filed 
by petitioner Global Discoveries, Ltd. (“Global” or “Petitioner”). The Petition names 1827 H. 
Place, Inc. as a respondent as the real property in interest which filed a claim to the proceeds 
that was paid by Respondents. That party has not made an appearance in the action to date. 
For the reasons stated, the demurrer is sustained, without leave to amend. 

The Material Allegations of the First Amended Petition 

Global alleges it has a claim to excess proceeds of a tax sale of real property located in Contra 
Costa County. The claim is founded on a note secured by a deed of trust encumbering the 
property that was the subject of the sale (the “Note”). The loan was made by Joseph Buffo in 
1978, who passed away in 1984. Am. Pet. ¶¶ 7, 8.  

The tax sale of the property was held on February 24, 2018, and the deed from the tax sale was 
recorded on March 21, 2018. Am. Pet. ¶¶ 13, 19. The tax sale generated approximately 
$161,000 in proceeds, and Petitioner contends as of February 2019, there was approximately 
$150,000 owed on the Note. Am. Pet. ¶¶13, 22.  

The Amended Petition alleges there were five heirs with an interest in the Note who executed 
assignments of their interests to Global. Am. Pet. ¶¶ 8-12, 14-18. The Amended Petition adds 
details regarding Global’s acquisition of its interest in the Note after the tax sale. Specifically, 
beginning on September 7, 2018, roughly seven months after the sale, and ending October 30, 
2018, Global obtained assignments from the heirs and acquired its interest in the Note to 
support its claim to the sale proceeds. Am. Pet. ¶¶ 14-18. 

Global filed a claim to the tax sale proceeds on February 21, 2019. Am. Pet. ¶ 22. Prior to filing 
its claim with Respondents, on January 31, 2019, Global filed a complaint in the Contra Costa 
Superior Court asserting that the Note was lost, and seeking an order under Civil Code § 3415 
determining the terms of and amount of the obligation due Global under the lost note (“Lost Note 
Action”). Am. Pet. ¶ 25. On August 27, 2019, the Court entered judgment on the lost note 
pursuant to Civil Code § 3415 after a default prove-up hearing (the “Judgment”). Am. Pet. Exh. 
3; Exh. 4 (register of actions in the Lost Note Action). 

Global admits that when it submitted its claim to Respondents in February 2019, it did not have 
the original Note or an order under Civil Code § 3415 regarding the lost Note. Am Pet. ¶ 25. 
Global alleges that instead, it “advised” Respondents in its claim that it had filed the Lost Note 
Suit. Am. Pet. ¶ 25. 

The Amended Petition adds an allegation that in 2015, as the Contra Costa County Board of 
Supervisors was considering the proposed excess proceeds claims policy, Global’s counsel 
submitted extensive written comments on the policy, including suggesting that the Board should 
adopt a policy of allowing a period after the 1-year claim deadline for filing claims to the excess 
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proceeds of six to nine months for the claimant to provide missing or additional documents to 
support the claim. (Am. Pet. ¶ 24 and Exh. 1)  

Respondents denied Global’s claim to the tax sale proceeds on August 15, 2019 based on 
Global’s failure to provide the required supporting documentation for the claim within one year of 
the date the tax deed to the property was recorded, including the Note or an order establishing 
the lost Note under Civil Code § 3415. Am. Pet. ¶ 26. On or about August 30, 2019, Global 
submitted the Judgment to Respondents. Am. Pet. ¶ 27. Respondents refused to reconsider the 
denial of Global’s claim. Am. Pet. ¶ 27 and Exh. 6. 

The Amended Petition adds lengthy allegations consisting largely of legal contentions and 
arguments in paragraphs 28-41. The allegations are generally repeated in Global’s Opposition 
to Respondents’ Demurrer. In summary, Global contends (a) Respondents abused their 
discretion in denying Global’s claim and refusing to allow the late-filed supplement or 
amendment of Global’s claim under the Claims Rules (Am. Pet. ¶¶ 28, 31, 32, 37, 38); (b) the 
denial was an unconstitutional “taking” under the United States Constitution and the California 
Constitution by denying Global’s property rights in the Note, asserting Respondents somehow 
controlled the denial of the claim and the timing of the Court’s determination of the Lost Note 
Action (Am. Pet. ¶ 29); (c) the denial violates public policy and the purposes of Revenue and 
Taxation Code § 4675, which the Claims Rules implement and which are allegedly inconsistent 
with the statute (Am. Pet. ¶¶ 30, 34, 37, 41); and (d) the Claims Rules are “legally flawed,” 
contrary to Revenue and Taxation Code § 4675 and to the authority granted to Respondents 
under the statute, because the Claims Rules “contradict the purpose of § 4675," and 
Respondents allegedly acted contrary to the Claims Rules (Am. Pet. ¶¶ 31, 35, 37, 40, 41).  

Global filed its original Petition on November 12, 2019. The Court sustained Respondents’ 
demurrer to the Petition with leave to amend. Global filed its First Amended Petition on April 7, 
2020. Respondents filed their demurrer to the First Amended Petition on May 7, 2020 and 
request that it be sustained without leave to amend. 

Legal Standard 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the Amended Petition, but not legal conclusions or contentions. City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 
123.  

We treat the demurrer as admitting all material facts properly 
pleaded, but not contentions, deductions or conclusions of fact or 
law. [Citation.] We also consider matters which maybe judicially 
noticed.’ [Citation.] Further, we give the complaint a reasonable 
interpretation, reading it as a whole and its parts in their context. 
[Citation.] When a demurrer is sustained, we determine whether 
the complaint states facts sufficient to constitute a cause of action. 
[Citation.] And when it is sustained without leave to amend, we 
decide whether there is a reasonable possibility that the defect can 
be cured by amendment: if it can be, the trial court has abused its 
discretion and we reverse; if not, there has been no abuse of 
discretion and we affirm.  [Citations and internal quotation marks 
omitted.] 
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Id. at 123 (quoting Blank v. Kirwan (1985) 39 Cal.3d 311, 318).  

In ruling on a demurrer, the Court “must also consider judicially noticed matters.” Schifando v. 
City of Los Angeles (2003) 31 Cal. 4th 1074, 1081.  

The courts . . . will not close their eyes to situations where a 
complaint contains allegations of fact inconsistent with attached 
documents, or allegations contrary to facts which are judicially 
noticed. [Citations omitted.]  Thus, a pleading valid on its face may 
nevertheless be subject to demurrer when matters judicially 
noticed by the court render the complaint meritless. 

Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d at 604. 

Respondents’ Request for Judicial Notice 

To support their demurrer, Respondents request that the Court take judicial notice of the Claims 
Rules and the Board of Supervisor’s resolution that adopted the Claims Rules in 2017 pursuant 
to Evidence Code §§ 452(b) and 453. Petitioner does not oppose the request, and 
Respondents’ request for judicial notice is granted.   

Analysis 

A. No Violation of Claims Rules and Revenue and Taxation Code § 4675 
 

The essential claim made by Global in its First Amended Petition, which in substance raises 
many of the same legal contentions made in the original Petition, is that the Claims Rules violate 
or are inconsistent with Revenue and Taxation Code § 4675. They are not. 

The Claims Rules provide that a claim to proceeds of a tax sale must be accompanied by the 
original or a certified copy of the note, or, alternatively, a court order under California Civil Code 
section 3415 establishing the existence and terms of a lost note. Resp. RJN Exh. 1. 

Petitioner continues to rely on Ontario Community Foundation v. State Bd. of Equalization 
(1984) 35 Cal. 3d 811 to support the proposition that regulations which violate a statute are void 
and illegal. As set forth in the Court's prior ruling, in Ontario Community Foundation v. State Bd, 
of Equalization, the California Supreme Court discussed the role of the administrative agency in 
implementing statutes, in that case the State Board of Equalization and the state tax laws, and 
the Court’s role in reviewing the agency’s interpretation of the statute and adoption of rules and 
regulations: 

The Legislature has delegated to the Board the duty of enforcing 
the sales tax law and the authority to prescribe and adopt rules 
and regulations. [Citations omitted.] This delegation is proper even 
though it confers some degree of discretion on the Board. So long 
as this discretion is exercised within the scope of the controlling 
statute, the administrative judgment will not be disturbed by the 
courts. [Citation omitted.] In determining the proper interpretation 
of a statute and the validity of an administrative regulation, the 
administrative agency's construction is entitled to great weight, 
and if there appears to be a reasonable basis for it, a court will not 
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substitute its judgment for that of the administrative body. 
[Citations omitted.]  

On the other hand, we have said that "Where a statute empowers 
an administrative agency to adopt regulations, such regulations 
'must be consistent, not in conflict with the statute, and reasonably 
necessary to effectuate its purpose.' [Citations omitted.] The task 
of the reviewing court in such a case '"is to decide whether the 
[agency] reasonably interpreted the legislative mandate."  

Id. at 816. 

Further, in evaluating an administrative rule adopted to implement a statute, the Court of Appeal 
in GMRI, Inc. v. California Dept. of Tax & Fee Administration (2018) 21 Cal. App. 5th 111 
explained the Court’s role: 

“When a regulation is challenged on the ground that it is not 
‘reasonably necessary to effectuate the purpose of the statute,’ 
our inquiry is confined to whether the rule is arbitrary, capricious, 
or without rational basis [citation] and whether substantial 
evidence supports the agency's determination that the rule is 
reasonably necessary (Gov. Code, § 11350, subd. (b)(1)).” 
[Citations omitted.] But where, as here, “an implementing 
regulation is challenged on the ground that it is ‘in conflict with the 
statute’ (Gov. Code, § 11342.2) or does not ‘lay within the 
lawmaking authority delegated by the Legislature’ [citation], the 
issue of statutory construction is a question of law on which a 
court exercises independent judgment. [Citation.] In determining 
whether an agency has incorrectly interpreted the statute it 
purports to implement, a court gives weight to the agency's 
construction. [Citation.] ‘Nevertheless, the proper interpretation of 
a statute is ultimately the court's responsibility.’ [Citation.]” 
[Citation omitted.] 

Id. at 124. 

The Claims Rules were adopted and implemented in accordance with law, as the Court found in 
its prior ruling. Imposing a one-year deadline for an interested claimant to file a complete, fully 
documented claim, including any Civil Code § 3415 lost instrument order, not just notice of a 
lawsuit commenced under Civil Code § 3415, is consistent with and implements the express 
terms of Revenue and Taxation Code § 4675 and the policies underlying the statute.  

Revenue and Taxation Code § 4675 provides in pertinent part: 

(a) Any party of interest in the property may file with the county a 
claim for the excess proceeds . . . at any time prior to the 
expiration of one year following the recordation of the tax 
collector’s deed to the purchaser. 

. . . 
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(d) The claims shall contain any information and proof deemed 
necessary by the board of supervisors to establish the 
claimant’s rights to all or any portion of the excess proceeds. 
[Emphasis added.] 

Both the Claims Rules and § 4675(a) establish a one-year deadline to file a claim to the excess 
proceeds from a tax sale from the date of recordation of the tax sale deed. Both the Claims 
Rules and § 4675 require the claim to be supported by all necessary documentation establishing 
the claimant’s right to the proceeds, in this case the Civil Code § 3415 Judgment establishing 
the existence and terms of the Note. The provision precluding amendment or supplementation 
of the claim after the one-year deadline is consistent with these statutory provisions. GMRI, Inc. 
v. California Dept. of Tax & Fee Administration, supra, 21 Cal. App. 5th at 129 (holding a tax 
regulation did not conflict with the Revenue & Taxation Code provision it implemented, and that 
“the regulation is a valid exercise of delegated legislative authority.”). 

Allowing Global to submit the late supplement or amendment of the claim with the 
documentation (i.e. the Judgment in the Lost Note Action) Global concedes is essential to prove 
its claim to the proceeds would have violated the terms of both Revenue and Taxation Code § 
4675 and the Claims Rules, which require all necessary supporting documentation to be 
submitted by the one-year deadline. The denial of Global’s incomplete claim under the Claims 
Rules and Revenue & Taxation Code § 4675(a) and (d) for lack of necessary supporting 
documentation filed within the one-year deadline is consistent with the statute and Claims 
Rules. See Azadozy v. Nikoghosian (2005) 128 Cal.App.4th 1369, 1373-1374 (applying the 
terms of § 4657 in holding the statutory terms limit claimants to holders of title of record, and 
questioning the rationale and holding of Fjaeran v. Board of Supervisors 1989) 210 Cal.App.3d 
434, cited by Petitioner, to the extent it did not follow the statute's terms).  

Global simply alleging or asserting the Claims Rules "violate" the statute or "are erroneous as a 
matter of law" (Opp. p. 12, l. 13, l. 24) without any reference to or analysis of the actual 
language of Revenue and Taxation Code § 4675 is unpersuasive. As stated in the passage 
relied on by Global from the Court's decision in Verdugo Hills Hospital, Inc. v. Dept. of Health 
(1979) 88 Cal.App.3d 957, abuse of discretion is established "if . . . the administrative agency 
has not proceeded in a manner required by law." (Id. at 963, cited at Opp. p. 9, ll. 25-28).  

It is not an abuse of discretion for the Tax Collector to follow the clear statutory provisions and 
Claims Rules for distribution of excess tax sale proceeds. Indeed, allowing amendment or 
supplementation of Global’s claim with documentation essential to support the claim more than 
five months after the one-year deadline passed would violate § 4675(a) and (d). See Barnes & 
Wong (1995) 33 Cal.App.4th 390, 395 (reversing a trial court order granting a writ of mandate to 
compel the registrar of voters to accept an untimely ballot argument submitted after the deadline 
set in the San Francisco Administrative Code; writ could not issue to compel an act in violation 
of that code); Keyes v. Bowen (2010) 189 Cal.App.4th 647, 658 (trial court properly denied writ 
of mandate where petitioners failed to establish the existence of a ministerial duty that 
Respondent Bowen failed to perform). 

B. Legislative Intent and Purpose 
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The California Supreme Court in Ste. Marie v. Riverside County Regional Park & Open-Space 
Dist. (2009) 46 Cal.4th 282 addressed the role of the Court in interpreting a statute and 
discerning Legislative intent underlying a statute: 

As with all questions of statutory interpretation, we attempt to 
discern the Legislature's intent, “being careful to give the statute's 
words their plain, commonsense meaning. [Citation.] If the 
language of the statute is not ambiguous, the plain meaning 
controls and resort to extrinsic sources to determine the 
Legislature's intent is unnecessary.”  

(Id. at 288 [quoting Kavanaugh v. West Sonoma County Union High School Dist. (2003) 29 
Cal.4th 911, 919])  

The language of Revenue and Taxation Code § 4675 is clear and unambiguous. The language 
controls. 

Global argues the statute was amended in 1976 to allow parties to make a claim to the excess 
proceeds from a tax sale, when the excess proceeds were previously retained by the County. 
(Opp. p. 12, ll. 27-28) That purpose is not undermined by the establishment of procedures, 
deadlines, and documentation requirements in the Claims Rules – especially when the 
amended statute itself imposes the same one-year deadline and the same requirement that all 
documentation necessary to support the claim be filed within the one-year deadline.  

C. Unconstitutional Taking 
 

As it did in the original Petition, Global alleges another legal contention that Respondents' failure 
to accept late-filed supplemental documentation necessary to establish their claim resulted in an 
unconstitutional “taking” of their interest in the sale proceeds without due process. Global does 
not allege that Revenue and Taxation Code § 4675 is unconstitutional, though the statute 
imposes the same one-year deadline and requirement that all documentation necessary to 
support the claim be submitted within that time deadline. Am. Pet. ¶ 29.  

Before taking property, due process requires the government to provide "notice and opportunity 
for hearing appropriate to the nature of the case."  Mullane v. Central Hanover Bank & Trust 
Co., 339 U.S. 306, 313. "Due process does not require that a property owner receive actual 
notice before the government may take his property. [Citations omitted.] Rather, we have stated 
that due process requires the government to provide 'notice reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the action and afford them an 
opportunity to present their objections.'" Jones v. Flowers (2006) 547 U.S. 220, 226 (quoting 
Mullane v. Central Hanover Bank & Trust Co., supra, 339 U.S. at 314).  

Global's Opposition to the Demurrer cites no authority to support the proposition that the Claims 
Rules, implementing the statutory terms of Revenue and Taxation Code § 4675, and 
Respondents' following those rules, resulted in an unconstitutional taking without due process. 
Global does not contend that it did not have notice of the requirements for filing a complete 
claim under Revenue and Taxation Code § 4675 and the Claims Rules and the one-year 
deadline. To the contrary, it clearly did have notice as reflected in the allegations of the 
Amended Petition that Global filed the Lost Note Action and its claim before the one-year 
deadline, and based on Exhibit 1 to the Amended Petition in which it is clear Global understood 
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the implications of not filing a claim with all necessary documents within the one-year deadline. 
Am. Pet.¶¶ 8-14 and Exh. 1.  

Having acquired the last assignment almost 5 months before the deadline would run, the facts 
alleged by Global show that Global simply did not meet the deadline. The facts show that 
instead of immediately filing the Lost Note Action and expeditiously prosecuting that action to 
conclusion, Global allowed months of delays to occur, with full knowledge the one-year period 
was running. 

D. The Role of the Court in the Lost Note Action 
 

The Amended Petition seems to allege there was some coordination of control between the 
County Tax Collector, which addresses claims to excess tax sale proceeds, and the Court which 
rendered the Judgment in the Lost Note Action filed by Global.  As Respondents set forth in 
their memorandum in support of the demurrer, the Superior Court for the County of Contra 
Costa, the Court which rendered the Judgment, is not controlled by the County. Global does not 
respond to this position or the authorities cited by Respondents, and cites no authority at all to 
support its allegation in paragraph 29 of the Amended Petition that the County controlled the 
timeline to approve or deny Global's claim to the excess tax proceeds and the timeline of its 
legal action to establish the lost Note in the Lost Note Action.  

The superior courts in California are an independent branch of the government established 
under Article VI of the state constitution, which states in pertinent part, "The judicial power of this 
State is vested in the Supreme Court, courts of appeal, and superior courts."  See Cal. Const. 
Art. VI, § 1. Section 4 provides, "In each county there is a superior court of one or more judges. 
The Legislature shall prescribe the number of judges and provide for the officers and employees 
of each superior court." Cal Const. Art. VI § 4. As a matter of law, Respondents had no control 
over the Court in the Lost Note Action, and the allegation does not support the relief Global 
seeks.  

E. Effect of Factual Allegations Added to the Amended Petition 
 

The additional factual detail and documents attached as exhibits to the Amended Petition show 
that years before the tax sale and long before Global acquired an interest in the Note, Global 
had specific knowledge of Claims Rules. In particular, Global had specific knowledge of the one-
year claims deadline for filing a complete claim, and the risk of denial of the claim if Global filed 
an incomplete claim without all the necessary legal documentation, including any necessary lost 
note order under Civil Code § 3415. Am. Pet. Exh. 1, pp. 11-12.  

Global did not acquire its interest in the Note until approximately seven months after the tax 
sale, and five months before the deadline to file a fully completed and documented claim. 
Respondents point out that though Global first began acquiring interests in the Note in 
September 2018, and it had all assignments by October 30, 2018 according to Global’s 
allegations, it did not commence the Lost Note Action for another three months until January 31, 
2019.  

The register of actions in the Lost Note Action attached as Exhibit 4 to the Amended Petition 
shows that the summons and complaint were not served for over six weeks until March 20, 
2019. After the obligor’s default was entered on May 6, 2019, Global waited over three months 
to file a request for entry of default judgment until August 16, 2019, perhaps not coincidentally 
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the day after the County rejected Global’s claim. Am. Pet. Exh. 4. The register of actions shows 
Judgment was entered only 11 days after Global filed its pleadings requesting entry of the 
default judgment, without any undue delay on the Court’s part. 

Global’s Amended Petition admits the Global claim filed prior to the one-year deadline did not 
have all necessary documentation to support its right to the proceeds, and that the 
documentation necessary to establish its claim as provided in the Claims Rule did not even exist 
until many months after the one-year deadline. Global admits the facts that warranted denial of 
the claim under the Claims Rules, providing no basis for the Court to issue a writ of mandate to 
compel Respondents to act contrary to the Claims Rules by approving the claim with 
documentation filed after the one-year deadline imposed by Revenue and Taxation Code 
§ 4657 and the Claims Rules.  

 Respondents’ Request to Deny Leave to Amend 
 
Respondents argue the undisputed facts and admissions of the Amended Petition preclude an 
amendment to state facts to support a claim for relief in this case. The Legislature has 
established a one-year deadline for filing claims to excess tax sale procee99ds with all 
necessary documentation to support the claim. The Board of Supervisors adopted the Claims 
Rules, consistent with Revenue & Taxation Code § 4675, and the Tax Collector followed those 
rules. Global admits it did not possess the necessary documentation to support its claim until 
more than five months after the one-year statutory deadline and one-year deadline under the 
Claims Rules. Therefore, Respondents argue, as a matter of law, Global could not present a 
fully documented claim within the one-year period and cannot amend to state facts to support a 
claim for relief against the Respondents under the circumstances.   

Having been given an opportunity to amend once before, Petitioner has not demonstrated 
in its Opposition to the Demurrer how it could amend further to try to state a claim for relief. 
The demurrer is therefore sustained, without leave to amend. 

 

  

20.  TIME:  9:00   CASE#: MSN20-0553 
CASE NAME: PETITION OF MI HEE CHOO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
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21.  TIME:  9:00   CASE#: MSN20-0564 
CASE NAME: MADISON EHLERT, A MINOR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

22.  TIME:  9:00   CASE#: MSN20-0624 
CASE NAME: MEIER VS. SALEHI 
HEARING ON MOTION TO WAIVE REQUIREMENT OF A BOND IN THIS PROCEEDING 
FILED BY STEVE SALEHI 
* TENTATIVE RULING: * 
 
Continued by stipulation to July 30, 2020 at 9:00 AM in Dept. 33. 
 

  

23.  TIME:  9:00   CASE#: MSN20-0684 
CASE NAME: PETITION OF YOLANDA LOPEZ 
HEARING ON PETITION FOR ORDER RELIEVING PETITIONER FROM GOV. CODE 945.4 
FILED BY YOLANDA LOPEZ 
* TENTATIVE RULING: * 
 
Continued per the request of the moving party to 8/20/20 at 9:00 AM in Dept. 33. 
 

  

24.  TIME:  9:01   CASE#: MSC18-00408 
CASE NAME: STEPHENS VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The hearing is continued to July 30, 2020, at 9:00 a.m., in Department 33.  The Court will issue 
a substantive tentative ruling on the day before the continued hearing. 

 

 

 


